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Abstract:  In EPA’s Proposed Rule, EPA creates a “Restoration Water Quality Standard” to be codified at 40 C.F.R. 131.43(g).  In suggesting this new Restoration WQS, EPA is attempting to give the State of Florida another mechanism to deal with the significant challenges that sources would face in meeting the new numeric nutrient criteria for Florida.  However, as currently structured, the Restoration WQS is not sufficiently streamlined to be a more efficient, and thus, a more useful tool to the State compared to existing regulatory permitting vehicles.   
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[bookmark: _Toc256007140][bookmark: _Toc260057149]Proposed Restoration Water Quality Standards [40 CFR 131.43(g)] 

   (g) Restoration Water Quality Standards (WQS). The State may, at its discretion, adopt restoration WQS to allow attainment of a designated use over phased time periods where the designated use is not currently attainable as a result of nutrient pollution but is attainable in the future. In establishing restoration WQS, the State must:
    (1) Demonstrate that the designated use is not attainable during the time periods established for the restoration phases based on one of the factors identified in Sec.  131.10(g)(1) through (6);
    (2) Specify the designated use to be attained at the termination of the restoration period, as well as the criteria necessary to protect such use, provided that the final designated use and corresponding criteria shall include, at a minimum, uses and criteria that are consistent with CWA section 101(a)(2) ;
    (3) Establish interim restoration designated uses and water quality criteria, that apply during each phase that will result in maximum feasible progress toward the highest attainable designated use and the use identified in paragraph (g)(2) of this section. Such interim uses and criteria may not provide for further degradation of a water body and may be revised prior to the end of each phase in accordance with 
Sec. Sec.  131.10 and 131.20 and submitted to EPA for approval;
    (4) Establish the time periods for each restoration phase that will result in maximum feasible progress toward the highest attainable use and the designated use identified in paragraph (g)(2) of this section, except that the sum of such time periods shall not exceed twenty years from the initial date of establishment of the restoration WQS under this section;
    (5) Specify the spatial extent of applicability for all affected waters;
    (6) Meet the requirements of Sec. Sec.  131.10 and 131.20; and
    (7) Include, in its State water quality standards, a specific provision that if the interim restoration designated uses and criteria established under paragraph (g)(3) of this section are not met during any phased time period established under paragraph (g)(4) of this section, the restoration WQS will no longer be applicable and the designated use and criteria identified in paragraph (g)(2) of this section will become applicable immediately.
    (8) Provide that waters for which a restoration water quality standard is adopted will be recognized as impaired for the purposes of listing impaired waters under section 303(d) of the CWA until the use designated identified in paragraph (g)(2) of this section is attained.

[bookmark: _Toc256007141][bookmark: _Toc260057150]Overall Comment: The proposed standard is not a useful tool for implementing restoration activities.
In EPA’s Proposed Rule, EPA creates a “Restoration Water Quality Standard” to be codified at 40 C.F.R. 131.43(g).  In suggesting this new Restoration WQS, EPA is attempting to give the State of Florida another mechanism to deal with the significant challenges that sources would face in meeting the new numeric nutrient criteria for Florida.  However, as currently structured, the Restoration WQS is not sufficiently streamlined to be a more efficient, and thus, a more useful tool to the State compared to existing regulatory permitting vehicles.  
The Clean Water Act and EPA’s implementing regulations contains a number of mechanisms to deal with sources that are not currently achieving water quality criteria; most notably variances, temporary standards and schedules of compliance.  The Restoration WQS is most akin to temporary standard procedure.  EPA has described temporary standards as a variance for entire water body segments or portions of water body segments. [footnoteRef:1]  1998 ANPRM, 63 Fed. Reg. 36741, 36760 (July 7, 1998).  Among other things, a temporary standard requires a UAA, interim numerical criteria, a “remediation plan,” and a specific expiration date.  Id. at 36761.  Although a temporary standard must be reviewed every three years and does not apply to any new discharges, the similarities between a temporary standard and a Restoration WQS are not sufficiently significant to justify the Restoration WQS as currently configured. [1:  EPA has expressed a preference for temporary standards over the permanent downgrading of the designated use of a water body because“[i]n this way, the States have maintained designated use and underlying criteria for other pollutants while recognizing that existing ambient conditions for certain pollutants are not correctable in the short term.  In such cases, the temporary standards provide a basis for permit limits in the shorter term.  The temporary standards approach is then used by these States as the basis for remediation of damaged water resources because the underlying designated use and criteria to protect that actively drive water quality improvements in the long-term.”   1998 ANPRM, 63 Fed. Reg. 36741, 36760 (July 7, 1998).] 

A more enlightening comparison is a Restoration WQS to a standard variance, which reveals a number of shortcomings with the practicality of a Restoration WQS.  Although both require a use attainability analysis (UAA) pursuant to 40 C.F.R. 131(10)(g), EPA regulations for a standard variance allow the variance to be renewed indefinitely (as long as conditions justifying the original variance have not changed), and do not explicitly contain the myriad of additional legal hurdles and conditions that must be overcome to put in place a Restoration WQS.  See 75 Fed. Reg. 4174, 4219 (Jan. 26, 2010).  
[bookmark: _Toc260057151]Specific Comments
As currently proposed, the additional burdens associated with a Restoration WQS make it unlikely that this new regulatory tool will be utilized.  To transform the Restoration WQS into a viable regulatory option, the following procedural aspects associated with obtaining a Restoration WQS either need to be streamlined, modified or deleted:  
1. A Restoration WQS effectively requires approval of a restoration plan for that waterbody and needs to include interim milestones during the pendency of the Restoration WQS.  See 75 Fed. Reg. at 4221 (discussing the evaluation of control strategies and management practices needed to achieve the interim and final criteria, and referencing FDEP’s Basin Management Action Plans as an example of a sufficient demonstration).  While the requirement of a restoration plan as part of the procedure for obtaining a Restoration WQS is theoretically appropriate, from a practical prospective the Department lacks the resources to generate technically feasible restoration plans for the numbers of impaired waters that will likely result from EPA’s promulgation of the proposed nutrient criteria. 
2. 40 C.F.R. 131.43(g)(7) requires the elimination of the Restoration WQS if the interim milestones established by the Restoration WQS are not met during any restoration phase,  at which time the final numeric nutrient criteria will immediately go into effect.  This is not the case when implementing a standard variance (or a temporary standard).  If a temporary water quality standard associated with a standard variance is not achieved, the non-attainment is handled through standard enforcement and permitting procedures.  The variance is not automatically rescinded.  The Department suggests that violation of a Restoration WQS interim criterion be handled in the same way as a violation of a variance.

3. Given the significant uncertainty typically associated with water quality attainment analyses and the difficulty in redressing the ubiquitous nutrient problem associated with both point and nonpoint sources, besides estimating with any reasonable accuracy the timeframes for achieving each phase of nutrient pollution reductions, it is not possible to determine with any confidence the attainment of interim criteria by future date-certain deadlines.  See 75 Fed. Reg. at 4219 (The State would need to demonstrate that the interim criteria and timeframes are based on a UAA evaluation of what is attainable and by when.).  Using a traditional use change or standard variance, adaptive management techniques are available to periodically evaluate the water quality condition and ratchet down the standard when necessary and appropriate.  With Restoration WQS, however, EPA imposes “a significant burden on the state to demonstrate what changed to alter the initial analysis and associated expectations for what was attainable for that phase.  75 Fed. Reg. at 4220.  The impractical precision of the expectations articulated by EPA in setting, revising and achieving interim criteria under a Restoration WQS, coupled with the elimination of the Restoration WQS if unattained by an interim deadline, make this aspect of EPA’s proposal nearly, if not totally, impractical.

4. The requirement to keep the waters for which a Restoration water quality standard is adopted listed as impaired under section 303(d) of the CWA is illogical, counterproductive to the intent of a Restoration WQS and inconsistent with the requirements of Section 303(d).  By definition in EPA’s proposal, a waterbody with an established Restoration WQS must attain all interim criteria for the Restoration WQS to remain in effect.  Waterbodies that attain water quality standards do not belong on the 303(d) list and do not require a TMDL.  Furthermore, why would a waterbody that has a restoration standard need a TMDL given that it must attain the interim water quality standard and the pollution reduction measures necessary to meet the final standard have been approved as part of the approval process for the Restoration WQS?
As a result of these impediments, it is not clear why the FDEP or any individual discharger would seek a Restoration WQS over a variance, schedule of compliance, or even a permanent change to the designated use.
While the FDEP is supportive of the general concept of a Restoration WQS, the FDEP suggests that the procedures to obtain the Restoration WQS be simplified to make this new mechanism a preferred vehicle over existing regulatory tools.  Such actions are appropriate given the considerable challenge of being the first-in-the-nation with adopted numeric nutrient criteria for all flowing waters and lakes within the entire state.  Moreover, this leap forward is really two massive leaps—the unprecedented setting of comprehensive numeric nutrient criteria—as well as the setting of downstream protection values for the first time anywhere nationwide.  As such, the Department suggests that the requirements for a UAA and restoration plans be streamlined in EPA’s proposed procedures for obtaining a Restoration WQS.  
Based on the FDEP’s analysis of EPA’s currently proposed criteria (including consideration of the draft downstream protection values for estuaries), it appears that the vast majority of waters within the state will be impaired for nutrients.  As a practical matter there is no feasible way for derivation of traditional UAAs and restoration plans in a reasonable timeframe for the thousands of waters likely to be categorized as impaired under EPA’s proposed standards.  Because of these real world limitations, individual dischargers will seek the most efficient permitting mechanism to obtain the requisite time to accumulate the capital and construct the new infrastructure needed to comply with the rigorous standards.  For most NPDES facilities, a schedule of compliance or a standard variance will be the preferred option over the more onerous requirements associated with a Restoration WQS, especially given that the required upgrades will undoubtedly take years before they have been constructed and are operational.  
As an alternative to streamlining the UAA and restoration plan requirements, the FDEP proposes that the restoration WQS could be structured more in the vein of a blanket schedule of compliance.  A regulatory schedule of compliance could extend for up to 20 years depending on applicable factors such as the current ambient conditions of the water body and the sources of excessive nutrients to that surface water.  A Restoration WQS based on a blanket compliance schedule would provide the FDEP the time to deal with nonpoint source discharges that are otherwise unregulated under the Clean Water Act, but are the primary source of excess nutrients in Florida’s surface waters.[footnoteRef:2]  EPA has previously approved state water quality standards that incorporate a reasonable “statutory” schedule of compliance, which determination was subsequently upheld by the federal courts.  See Friends of the Everglades v. U.S. E.P.A., Case No. 01-16482 (11th Cir. July 19, 2002) (unpublished opinion approving a 12-year statutory compliance schedule as part of water quality standards) affirming Friends of the Everglades v. U.S. E.P.A., Case No. 00-935-Civ-Seitz, DE 77 (S.D. Fla. October 18, 2001)(Approving EPA’s 1999 Determination).  As such, there is no legal impediment to this concept. [2:  In addressing nonpoint source pollution, FDEP is recognized as a national leader and, to a large extent, has already implemented laws that are the obvious first steps in dealing with these otherwise unregulated sources.  For instance, since the early 1980s all new development in Florida has been required to address water quality issues associated with their stormwater.  See, e.g., Fla. Admin. Code R. 62-40.432(2)(a); Basis of Review for Environmental Resource Permit Applications Within the South Florida Water Management District, Section 5.  Florida law also requires agricultural operations in many portions of the state to undertake nutrient best management practices.  See, e.g., sections 373.4592(4), 373.4595(3)(c), and 403.067(7)(c), Fla. Stat.  With respect to fertilizer use, a statewide urban turf fertilizer rule has been adopted in Florida Administrative Code Rule 5E-1.003, and local governments within impaired watersheds must enact local ordinances to restrict fertilizer use.  See section 403.9337(2), Fla. Stat.  Many of these initiatives are associated with Florida’s Basin Management Action Plans, which go far beyond the floor set by the Clean Water Act’s TMDL program.  In restoring 303(d) impaired waters, these comprehensive watershed-based plans require reductions from all sources of pollutant loadings, whether from point or non-point sources, and may include government-funded projects for additional treatment and restoration.  Section 403.067, Fla. Stat.  Besides these plans, the Florida legislature has enacted many mandatory restoration programs for specific waterbodies including the Everglades, Lake Okeechobee, and Lake Apopka.  See, e.g., sections 373.4592, 373.4595 and 373.461, Fla. Stat.  Consequently, the low hanging fruit, in dealing with non-point sources in Florida, has already been picked.  ] 

 A streamlined Restoration WQS procedure serves the purposes of the Clean Water Act by promoting reasonable, feasible progress towards achievement of the proposed numeric nutrient criteria, while simultaneously recognizing that Florida is bearing a burden that is not currently being required of any other state.  The alternatives suggested herein would accomplish the worthy objectives.  Without substantial revisions to the proposed Restoration WQS procedure, the Restoration WQS will not be a useful mechanism in Florida or in any other state.  Rather than abandoning the concept, the Department encourages EPA to restructure the Restoration WQS so that it becomes a valuable regulatory tool.  

[bookmark: _Toc260057152]Comment about Florida Submitting SSACs without Following it’s Rulemaking Process
As part of the EPA’s discussion of Site-Specific Alternative Criteria (SSAC), EPA indicated that it would allow the FDEP to submit proposed SSAC without having to go through the State’s rulemaking process.  While this may be acceptable for federal purposes, State law requires that all decision criteria and policies be placed in regulation prior to implementation.  To accomplish this, FDEP must follow all administrative requirements for the development and adoption of SSAC in order to apply such criteria as the applicable water quality standard for the waterbody.  
Mixing Zone Issues
The FDEP agrees that mixing zones should be allowed for nutrients (once numeric nutrient criteria are adopted) and agrees that design flow conditions appropriate for the duration and frequency of the proposed criteria should be used to establish the mixing zone.  However, EPA should similarly acknowledge the spatial aspects of the technical analyses used to determine the criteria when establishing the expression of the criteria.  Specifically, the analyses conducted to determine the lakes criteria relied on lake-wide averages, rather than specific locations within a lake, and as such, the criteria for lakes should be expressed as the lake average concentration, rather than as applying and any point “throughout” the lake.
The spatial component of associated with the methodology used to derive the criteria for the various types of flowing waters is less clear.  For the FDEP’s application of the reference approach, we used the “WBID” average value, rather than individual stations, and we are not clear whether EPA used WBID averages or station averages.  If the criteria were based on some type of spatial average, EPA should consider including a spatial component to the expression of the criteria for flowing waters.   This could be accomplished either quantitatively or qualitatively.
Response to Additional EPA Questions
EPA requests comment on the usefulness of the “restoration WQS” proposal for Florida, which was covered above.  In addition, EPA requested comments on the following:  
· The proposed 20-year limit on the schedule to attain the final use and criteria – This basis for this timeframe is not apparent.  The Department would suggest using a qualitative statement such at that used for compliance schedules, “as soon as possible.”  
· Restoration WQS process coordination with the TMDL program –  The procedures and requirements for getting a restoration water quality standard, as proposed, fit seamlessly into the TMDL program as a 4b demonstration.   The TMDL program allows entities to make a demonstration that water quality standards will be attained in the future, thus averting the need for a total maximum daily load [40 CFR 130.7(b)(1)(iii)].  If a restoration water quality standard is approved, a TMDL would not be needed.  As the list of waterbodies requiring TMDLs is periodically reviewed (the 303(d) list), the two program will again review the current status of the restoration water quality standards, and attainment thereof,  for consideration of needing a TMDL.
· Comment on possible definitions of “maximum feasible progress” –  It may not be necessary to define this.  The evaluation of this can reference the 131.10(g) factors as the method for determining the maximum feasible progress.  



[bookmark: _Toc260057153]Referenced Files

The following files are submitted by FDEP as part of the record.
1. Friends of the Everglades v EPA Case No 01-16482 (11th Cir July 19 2002) (Affirming Seitz opinion and approving 12 year statutory compliance schedule)

2. Friends of the Everglades v EPA Case No 00-935 (SD Fla Oct 18 2001 -Seitz Opinion)
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